How Court Fines & Fees Punish Poverty and Harm
Black Communities in Virginia

By Phil Hernandez, Laura Goren, & Chris Wodicka

The fundamental role that Virginia’s courts play to advance justice, treat people fairly, and
promote rehabilitation is made complicated by another task: raising revenue. In Virginia,
court-imposed fines and fees too often set poverty traps, excessively burden Black

communities, and affront basic notions of equal protection under the law.

In a quest for revenue from fines and fees, the judicial branch takes on the role of debt
collector. While it is not especially successful at this task — in part because millions of

dollars of debt are imposed every year on people who have no means to pay

the process
creates a cycle of hardship for many people in Virginia. Unpaid court debt, even when
resulting from low-level offenses, often leads to additional costs,! court hearings, wage
garnishments, and even deductions from state tax refunds. Overall, this system keeps people
with limited financial resources tethered to the criminal justice system and pushes them

further into poverty.

Like so many other aspects of the criminal justice system, race — explicitly or implicitly — is
a factor that influences the level at which fines and fees are imposed. Prior research by The
Commonwealth Institute (T'CI) established that fines and fees are imposed at the highest
rates by courts located in the areas with the largest percentages of Black Virginians. This
report solidifies and expands our earlier findings, further illustrating the problems stemming

from court-imposed fines and fees, with a special focus on criminal and traffic cases.

It cannot be lost that the data points in this report represent real people impacted by
Virginia’s policy choices and whose lived experiences should help shape future solutions.
In TCI’s conversations with people who currently owe court debt, a central theme was a
feeling of being set up to fail. We heard frustration about how required payments are often
set without asking whether someone can afford to make them. We heard confusion about
how court fines and fees accumulate with little transparency. We heard dissatisfaction with
the restrictive and inconsistent community service options, which for some can be a viable
alternative to paying fines and fees. But most of all, we heard a concern from many people
that even with their best efforts to pay, an unforgiving system would eventually ensnare them

in more costs and motre consequences.

Virginia’s policymakers should seize every opportunity to reform this system and set people
up for success instead of failure. To aid in that effort, we offer several policy proposals
— including a repeal of various poverty penalties that could serve as first steps toward a
better system — all of which are shaped by experiences of Virginians with court debt who
generously and bravely shared their stories with us.

By The Numbers: Fines & Fees in Virginia

Fines and fees serve two distinct purposes. Fines are intended to function both as punishment
for the underlying offense and future deterrence.” Virginia law generally sets out a permissible
range that may be imposed by the court (e.g, “a fine of not more than $5007), while
preserving the court’s discretion to order a lower fine based on the circumstances of the
case. “Fees” or “costs,” by contrast, aim to generate revenue. Unlike fines, courts typically
have minimal discretion to waive fees, meaning that — particularly for low-level offenses and

traffic infractions — fees often account for the largest share of the total court debt imposed.’
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Key Findings

o Even for the most minor offenses, fines
and fees can result in significant debt that
deepens poverty and keeps people tethered
to the criminal justice system.

e There are striking racial disparities in how
fines and fees are imposed: we found a
strong, statistically significant relationship
between the amount of fines and fees
assessments per capita and the share of the
population that is Black.

o Existing laws and policies set people up to
fail, including through inconsistent access
to payment plans, alternatives to payment,
and the extra fees and burdens that punish
Virginians with limited financial resources.
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In combination, fines and fees can result
in significant court debt, even for minor
offenses, and far exceed the amount
intended to serve as the “punishment.”
A $30 fine for an improper U-turn, for
example, can balloon into a neatly $220
debt, especially for Virginians who cannot
afford to pay upfront and must rely on
payment plans, or who write a bad check
during the payment process, or who —
perhaps because of work conflicts or

family obligations — miss a court date.

Vitginia’s laws are quick to pile on fines and
fees, particularly for those who can least
afford them, and slow to provide relief.
For example, while courts have discretion
to reduce and even waive court debt,

this is only permitted by the statute after
someone has defaulted on their payments
and following additional court hearings. In
other words, relief only comes at the bitter
end, when someone fails to pay despite
good faith efforts to do so — even then,
relief is not guaranteed.

Yet for all the hardship caused by fines
and fees, they are only a minor source

of revenue for Virginia. According to

data provided to us by the Office of the
Executive Secretary (OES) at the Virginia
Supreme Court, fines and fees related

to traffic and criminal cases netted the
state treasury less than $200 million in
fiscal year 2019 — a modest sum in the
context of Virginia’s $70 billion annual
budget. The same data shows that fines
and fees generated $757 million for the
state treasury during that same fiscal year,
but the large majority of that revenue was
related to land and deed transfers and
certain other civil matters. It is important to
note that while the dataset does not reflect

Fines and Fees Can Result in Significant Court Debt, Even for Minor Offenses

Fine/Fee Description Amount
Improper U-Turn Fine set by VA Supreme Court's Uniform Fine Schedule* $30
Processing Fee Applies to all traffic infractions +$51
Payment Plan Fee Applies when more than 90 days are needed to pay the +$10
balance
B . )
Bad Check Fee $50 or 10% of the value of the payment, whichever is +$50
greater
Credit /Debit Card Adds 4% of the amount paid for the transaction, or a flat +$10 (assuming 5

Convenience Fee fee not to exceed $2 pertransaction payments of $2)
Failure to Appear Fee Charged by the district court +$35
Total $186

) When payment is delinquent for more than 90 days, the
Collection Fee total balance owed increases by 17% +832
Total with collection fee $218

fines and fees revenue that may bypass the
state treasury and flow directly to localities
or constitutional officers, it does make
clear that revenue from traffic and criminal
cases does not play an indispensable role in
Virginia’s budget.

Data from the State Compensation Board
(SCB) tells us something else: fines and
fees are, and always have been, inefficient
sources of revenue. This is because
courts impose excessive fines and fees
that many people simply cannot afford to
pay. Multi-year trends highlighted in SCB
reports show that much of what courts
assess is never collected. For example,
over the last five fiscal years for which data
is available, the SCB reports show fines
and fees assessments totaling more than
$2.3 billion, but only $1.4 billion has been
collected by the courts over the same time
period. Efforts to collect on delinquent

Year after year, Virginia squanders resources chasing after
uncollectable court debt and imposing fines and fees at levels
that lock people into cycles of debt they cannot escape.

debt, a process led by the Commonwealth’s
Attorneys, has also resulted in little
success. Year after year, Virginia squanders
resources chasing after uncollectable court
debt and imposing fines and fees at levels
that lock people into cycles of debt they

cannot escape.

Court Assessments & Collections

from FY 2015 to FY 2019
F;i:?' Assessed Collected
2019 $468M $296M°
2018 $470 $297
2017 $470 $291
2016 $454 $284
2015 $429 $251
Totals $2.3B $1.4B (62%)
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The Impact of Race

Understanding and addressing Virginia’s fines and fees problem requires us to confront
reality: fines and fees are imposed with unparalleled intensity in Black communities. o

The racial injustice
TCI’s prior analysis, based on a review of SCB data from fiscal year 2019, found that fines underlying fines and fees is
and fees are assessed at the highest rates by the courts serving localities with the highest an unsurprising byproduct of
share of Black residents and residents with incomes below the poverty line. Across all courts the broad ial bi .
areas, an average of $82 was assessed in fines and fees on a per capita basis. But that number e broader raciarbiases mn
jumped to $147 (a 79% increase) in coutts serving areas with the highest share of Black the criminal justice system.
residents and climbed to $106 (a 29% increase) in courts serving areas with the highest share

of people living in poverty.

Further analysis of this same data shows a strong, statistically significant relationship
between the amount of fines and fees assessments per capita in a locality and the share of
the population that is Black. Our regression model controlled for factors such as population
size and poverty rates to show how race — as opposed to other possible factors —
influences fines and fees. In the end, the results were clear: as the Black population share

increases, fines and fees assessments per capita also increases.®

Aside from the SCB data, the excessive court fines and fees levied against Black
communities can also be seen in the individual data of district and circuit court traffic and
criminal cases. Of the $316 million in total fines and fees shown in the court microdata,’
the courts assessed $105 million against Black Virginians in 2019 — representing 33% of
all traffic and criminal fines and fees, despite making up only 19% of Virginia’s population.
This means, on average, that at least $65 in traffic and criminal fines was assessed for
every Black Virginian in 2019, compared to an average of at least $31 for every non-Black
Virginian.

Highest Fines & Fees In Areas With Most Black or Low Income Residents

Average FY19 per capita assessment of fines and fees by courts, according to the share of residents who are Black or low income

$150 Assessments by $147 $150 Assessments by
Racial Composition Income Composition
$120 $120
$106
$90 $90
$60 $60
$30 $30
$0 $0
Courts ...lowest share of middle share highest share of lowest share of middle share highest share of
serving residents are Black (avg 14%) residents are residents are (avg 13%) residents are living
localities (avg 2%) Black living in poverty in povel
where the.. (avg 45%) (avg 6%) (avg 23%)
Source: TCI Analysis of data from the Compensation Board and U.S. Census Bureau ‘ 155"‘“""“’““
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The racial injustice underlying fines

and fees — present in each of the data
sources we analyzed — is an unsurprising
byproduct of the broader racial biases in
the criminal justice system. Police stop,
search, and arrest Black people in Virginia
at a much higher rate than their share of
the population, and Black Virginians also
face higher rates of pre-trial detention.
Fines and fees are fast to follow. Overall,
these stark differences in outcomes are not
warranted by crime statistics; rather, they
reflect the extent to which race impacts
punishment in the criminal justice system.
In this regard, Virginia is not unique.
Several recent studies have similarly found
that fines and fees are disproportionately
imposed on Black communities across the
United States.®

Set Up To Fail

The stress of managing court debt —
whether hundreds of dollats or thousands
of dollars, as was the case with some
people we heard from — is made far
worse by court rules and policies that

are unrealistic and inconsistent. Too

often, court ultimatums to pay ignore

both the realities of poverty and the
well-documented challenges that people
with criminal records face when seeking
employment opportunities. Moreover,

the lack of uniform statewide standards
on debt collection, as well as alternatives
to payment, has produced an undeniable
arbitrariness, guaranteeing that a person’s
experience will be shaped less by their own
circumstances and more by the courthouse

they are standing in.’
Repayment Plans

Current Virginia law makes available
various repayment plans and requires the
courts to provide relevant information,
in writing, to defendants when fines and
fees are imposed. The law, however, also

allows courts to establish bartiers that

Black Virginians Assessed High Share of Court Fines and Fees

District and circuit courts in Virginia assessed at least $105 million in fines and fees
related to traffic and criminal cases against Black Virginians in 2019, which was 33% of
all traffic and criminal fines and fees, while Black Virginians make up just 19% of the
state population.

Share of total in 2019 (excluding the circuit courts covering Fairfax City, Fairfax County, and Alexandria City)

100%  po—

[—— _ [— Multiracial, other
race, or unknown/
80 missing race
0
33% 35% 31% 33% American Indian
or Alaskan Native
60 . .
Asian American
or Pacific Islander
40 Hispanic
or Latino
20
white
0
Virginia Court Fees Fines Total Fees/Fines
residents cases ($189 million)  ($127 million) ($316 million)
Source: TCI analysis of court microdata data provided by Ben Schoenfeld ‘ .
and Census Bureau demographic data [

Repayment Plans Vary across Virginia and Often Include Harmful Barriers

Jurisdiction $10

(Gen. District Courts) | Fee Required Down Payment

Time to Pay

Up to $500: 6 months

Bland N None (for first payment plan) $501-1,000: 12 months
$1,001 or more: 24 months
10% if balance is $500 or less; Up to $499: 3 months
FrederiCkaUrg Y 5% or $5OY Wh/bh@V@f /'S g/’eaz‘e/; $500’999 6 mOth

when balance exceeds $500. $1,000 to $2999: 1 year

Up to $300: 6 months
Over $300: 12 months

Extensions may be requested in person
before the initial plan ends.

None (for first payment plan, if

N Oy U made within 30 days after trial)

Up to $499: 3 months
$500-999: 6 months
$1,000-$2,999: 12 months

10% if balance is $500 or less; $3,000-3.999: 18 months

Newport News Y 9 i i
p 5% or $50, whichever is greater; $4.000-4.999: 24 months
when balance exceeds $500

$5,000 or more: 36 months

A person may petition the court for an
extension
10% if balance is $500 or less;

Petersburg N 5% or $50, whichever is greater; Based on an individualized assessment

when balance exceeds $500
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can prevent some Virginians from participating in payment plans. For example, courts may

charge a $10 “time to pay” fee for people who cannot afford to pay the entire balance within

90 days. The courts can also mandate a minimum down payment before entering a payment

plan, which in some circumstances can exceed $50. In addition, although Virginia law states

that the length of a payment plan should be “reasonable” in light of the person’s individual

circumstances, some courts require people to file a petition and appear in court before

a tailored plan can be made. These barriers are harmful not only because payment plans

are most important to people who cannot afford to pay upfront, but also because interest

begins to accrue on court debt after 40 days if no payment plan is made. In the end, people

who can afford the least often end up owing the most.

Community Service

As with court repayment plans,
inconsistency permeates community

service programs, which are — at least

in theory — intended to help people

“discharge all or part of the fine or costs”

owed through service, rather than payment.

While community service is hardly a
realistic option for all, it is a viable option
for some, but few courts — perhaps
preferring payment — make this an
attractive alternative. Without statewide
standards governing the credit for one
hour of service or even a shared definition
of qualifying programs, the result is a
patchwork of programs that treat people
in Virginia in vastly different ways, even in

nearby localities.

Adaitional Burdens For People Who
Were Formerly Incarcerated

Virginia places extra burdens on people

who are reentering their communities

Patchwork of Community Service Programs Treats People Inconsistently

Jurisdiction

Hourly

e Elinib1on ISR
(Gen. District Courts) Rate What’s Eligible? Restrictions?
$7.25 Credit only awarded for the first
Accomack (citing state “Non-profit organization” 24 hours of service
min. wage) (up to $174)
‘ Directs people to “Volunteer )
Alexandria $15 Nexandiia® for referrals Unspecified
“A non-profit agency or Requires documentation of
’ organization that benefits the service to be submitted on
Creies Cliy 810 community,” including SPCA, fire “letterhead stationary,” signed by
stations, Habitat for Humanity, etc. the supervisor.
.$7% ” Requires a motion and court
Cumberland (citing federal Unspecified ‘
) hearing before approval
min. wage)
A nonprofit 5071 (c)(3) organization, Coundemdeswhemerp
: : approve community service
Greensville $7.25 includes examples of food banks,
I hours affer they have been
Red Cross, Goodwill, United Way
completed
Unspecified, but must be
Richmond City $15 “authorized by the court in Unspecified

advance”

following a period of incarceration. Despite the existing rule that “no interest shall accrue

on any fine or costs imposed” during the time a person is incarcerated, that grace period

does not happen automatically. Instead, the individual must complete specific forms, obtain

paperwork from the Department of Corrections, or the state or county jail, and submit all

materials to a court clerk. These steps must be repeated in each court where debt is owed.

Many of the people TCI spoke with who were previously incarcerated were not aware of

this process, suggesting that many Virginians are paying interest that accrued during a period

of incarceration. In other cases, we heard about how difficult and burdensome this process

can be, given the many challenges people face after a period of incarceration, from securing

housing to obtaining employment. It is beyond reason to expect the thousands of people

released from incarceration every year in Virginia to either navigate this process successfully

or else pay interest that should not be imposed in the first place.
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Policy Recommendations

Over the longer term, a priority for Virginia’s lawmakers — given clear racial disparities and
the damage to judicial credibility — should be eliminating coutt fees that lock people into In the short term, state
cycles of debt. The courts serve the general public and they should be funded through state policymakers can

without means to pay. In the short term, state policymakers can implement a handful of implement a handful of
“first-step” reforms that set more people up for success rather than failure. “first-step” reforms that set

more people up for success
rather than failure.

and local appropriations, rather than through fees which place a heavy burden on those

Eliminate Poverty Penalties. As discussed above, extra fees and burdens are often
imposed on those who can least afford to pay, which jeopardizes their economic security.

Virginia’s lawmakers should pursue the following common-sense reforms:

® Repeal the $10 “time to pay” fee for people who need more than 90 days to pay their
court debt.

e Eliminate mandatory down payments, which can exceed $50 and create barriers to

participation in court repayment plans.

¢ Ensure any interest that accrues on court debt while an individual is incarcerated
is automatically waived upon their release. Currently, the law requires the person to

navigate a burdensome process to waive the interest.

Expand Data Collection & Reporting To Understand Racial Disparities. The Virginia
State Compensation Board should be required to collect and publish data pertaining to the
assessments and collections of fines and fees by race and ethnicity, as part of their existing
annual reporting obligations. Publishing this data will help policymakers understand and
address the disproportionate harm to Black communities from fines and fees.

Strengthen Ability to Pay Assessments & Community Service Alternatives. While
judges have some discretion to reduce court debt, it is generally not an option until after
someone defaults on payment. Instead, courts should have clearer power at the outset to
waive fines and fees at the time they are imposed, particularly for Virginians who have no
means to pay or for whom payment would create an economic hardship. This reform is in
line with recommendations from the American Bar Association'” and the U.S. Commission
on Civil Rights."

Additionally, while community service is not a realistic option for everyone, at minimum
there should be common standards across all courts and programs for those who do choose
to pursue this alternative. The credit for one hour of service varies dramatically across
Virginia. For fairness, there should be a uniform rate— for example, double Virginia’s
minimum wage — that applies to all qualifying programs. In addition, service options
should be expanded, including the development of online options, which is even more
important in the context of a health pandemic.

Building on Recent Momentum

In recent years, Virginia’s General Assembly has demonstrated that it can deliver
meaningful reforms in this area, including ending the suspension of driver’s licenses
for unpaid court fines and fees. State lawmakers have an opportunity to build on that
momentum and uproot poverty penalties and racial disparities that have characterized

Virginia’s system of fines and fees.

I
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Data Sources

This report uses data from three different sources in order to provide a more complete picture of fines and fees in Virginia.

Assessments are the amount of fines and fees that an individual is charged in
relation to a court case in a particular year. Revenue and collections are the
amounts that are actually collected in a particular year, some of which may have been
assessed in prior years.

The Supreme Court of Virginia Office of the Executive Secretary (OES) revenue data
includes revenue that was collected by Virginia courts that flowed to the state treasury.
This excludes any direct revenue for localities and constitutional officers that does not
flow through the state treasury.
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